VI RG NIl A ADM NI STRATI VE CODE

TI TLE 22. SOCI AL SERVI CES
VAC AGENCY NO. 40 DEPARTMENT OF SOCI AL SERVI CES
CHAPTER 705. CHI LD PROTECTI VE SERVI CES

22 VAC 40-705-10. Definitions.

The following words and terns, when used in this chapter
shall have the follow ng meanings unless the context clearly
i ndi cates ot herw se.

"Abuser or neglector” means any person who is found to have
conmmtted the abuse and/or neglect of a child pursuant to
Chapter 12.1 (8 63.1-248.1 et seq.) of Title 63.1 of the Code
of Virginia.

"Adm ni strative appeal rights" nmeans the child protective
services appeals procedures for a |ocal | evel i nf or ma
conference and a state |evel hearing pursuant to 8§
63.1-248.6:1 of the Code of Virginia, under which an
i ndi vidual who is found to have commtted abuse and/or negl ect

may request that the | ocal departnment's records be anmended.

"Appel | ant” means anyone who has been found to be an abuser
and/ or neglector and appeals the founded disposition to the
director of the local departnment of social services, an

adm ni strative hearing officer, or to circuit court.

"Assessnent” means the process by which child protective

services workers determne a child' s and famly's needs.

"Caretaker" neans any individual having the responsibility

of providing care for a child and includes the follow ng: (i)



parent or other person legally responsible for the child's
care; (ii) any other person who has assunmed caretaking
responsibility by virtue of an agreement with the legally
responsi bl e person; (ii1) persons responsible by virtue of
their positions of conferred authority; and (iv) adult

persons residing in the home with the child.

"Case record"” nmeans a collection of information maintained
by a local departnent, including witten material, letters
docunent s, t apes, phot ogr aphs, film or other mterials
regardl ess of physical form about a specific child protective

services investigation, famly or individual.

"Central Registry" nmeans a subset of the child abuse and

negl ect information system of—GANS and is the nanme index wth
HdentiHyng—information of individuals nanmed as an abuser
and/ or neglector in founded <child abuse and/or neglect
corplatnts—or reports not currently under admnistrative
appeal , maintai ned by the Departnment departient—

"Child Abuse and Nglect Information System (CANLS)" neans
the conputer system which collects and maintains information
regarding incidents of child abuse and neglect involving
parents or other caretakers. CGANLS It is conposed of three
parts: the statistical information system with nonidentifying

information;~ the Central Registry of founded conplaints not

on appeal ;- and a database that can be accessed only by the
Departnent departrent and |ocal departnents that contains

consisting—of all nonpurged CPS reports ihvestigation
FHnformation—

"Child protective services" means the identification,
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recei pt and i medi ate hvestigation—oef response to conplaints
and reports of alleged child abuse and/or neglect for children

under 18 years of age. It also includes assessnent, and
arranging for and provi di ng necessary protective and
rehabilitative services for a child and his famly when the
child has been found to have been abused or neglected or is at

ri sk of being abused or negl ected.

"Child protective services worker" nmeans one who is
qualified by virtue of education, training and supervision and
is enployed by the local departnent to respond to child
protective services conplaints and reports of alleged child

abuse and/or negl ect.

"Chronically and irreversibly comtose” neans a condition
caused by injury, disease or illness in which a patient has
suffered a |oss of consciousness with no behavioral evidence
of self-awareness or awareness of surroundings in a |earned
manner other than reflexive activity of muscles and nerves for
| ow-1 evel conditioned response and from which to a reasonable

degree of nedical probability there can be no recovery.

"Collateral™ neans a person whose personal or professional
know edge may help confirm or rebut the allegations of child
abuse and/or negl ect or whose involvenent may help ensure the

safety of the child.

"Conpl aint” nmeans any information or allegation of child
abuse and/or neglect made orally or in witing pursuant to
8§63.1-248.2:5 of the Code of Virginia.

"Consul tation" means the process by which the alleged abuser
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and/ or neglector nmay request an informal neeting to discuss
the investigative findings with the |ocal department prior to
the | ocal departnent rendering a founded disposition of abuse
and/ or negl ect against that person pursuant to 863.1-248.6:1 A
of the Code of Virginia.

" Depart ment"” means the Virginia Departnment of Soci al

Servi ces.

“Differential response systeni neans that |ocal departnments

of social services, if designated to do so by the Departnent,

may respond to valid reports or conplaints of child abuse or

negl ect by conducting either an investigation or a famly

assessnent.

"Di sposition" means the determ nation of whether or not
child abuse and/or negl ect has occurred.
"Docunentation"” nmeans information and materials, witten or

ot herwi se, concerning allegations, facts and evi dence.

"Fam |y Advocacy Program representative” means t he
pr of essi onal enployed by the United States Armed Forces who
has responsibility for the program designed to address
preventi on, i dentification, eval uati on, treat ment,
rehabilitation, followup and reporting of famly violence,
pursuant to 22 VAC 40-720- 20.

“Fam |y assessnment” neans the fornmal information gathering

process needed to deterni ne:

a. the imedi ate safety needs of the child;

b. the protective and rehabilitative services needs of the

child and famly that will deter abuse or negl ect;
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risk of future harmto the chil d;

and alternative plans for the <child s safety if

protective and rehabilitative services are indicated and

the famly is unwlling or unable to participate in

servi ces.

"First source" neans any direct evidence establishing or
hel ping to establish the existence or nonexistence of a fact.
| ndirect evidence and anonynmous conplaints do no constitute

first source evidence.

"Founded"” neans that a review of the facts shows by a
preponderance of the evidence that child abuse and/or negl ect
has occurred. A determ nation that a case is founded shall be
based primarily on first source evidence; in no instance
shall a determ nation that a case is founded be based solely
on indirect evidence or an anonynous conpl aint.

"He" means he or she.

"Hi s" nmeans his or her.

"ldentifying information" means nane, soci al security
nunber, address, race, sex, and date of birth.

"Indirect evidence" neans any statenment nmade outside the
presence of the child protective services worker and relayed
to the child protective services worker as proof of the
contents of the statenent.

"I nvestigation" means the formal information gathering
process utilized by the |local departnment A —determnaing
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whether—or—not—child —abuse—or —neglect—has—occurred— to

determ ne

a. the imedi ate safety needs of the child,

b. the protective and rehabilitative services needs of the

child and famly that will deter abuse or neglect;

risk of future harmto the chil d;

alternative plans for the child' s safety if protective

and rehabilitative services are indicated and the famly

is unwilling or unable to participate in services;

e. whet her or not abuse or negl ect has occurred,

f. if abuse or neglect has occurred, who abused or negl ected
the child,
g. and a finding of either founded or unfounded based on the

facts collected during the investigation.

"l nvestigative narrative" neans the witten account of the
investigation contained in the child protective services case

record.

"Legitimate interest” neans a |lawful, denonstrated privilege
to access the information as defined in 863.1-209 of the Code

of Virginia.

"Local departnent” neans the city or county |local agency of
social services or departnment of public welfare in the
Commonweal t h of Virginia responsi bl e for conducti ng
investigations of child abuse and/or neglect conplaints or
reports pursuant to 863.1-248.6 of the Code of Virginia.

"Local depart nent of jurisdiction” means the |ocal
departnment in the city or county in Virginia where the alleged
victim child resides or in which the alleged abuse and/or
neglect is believed to have occurred. [If neither of these is
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known, then the |ocal departnent of jurisdiction shall be the
| ocal departnment in the county or city where the abuse and/or

negl ect was di scovered.

"Mandated reporters” nmeans those persons who are required to
report suspicions of child abuse and/or neglect pursuant to
863. 1-248. 3 of the Code of Virginia.

"Monitoring" nmeans contacts wth the child, famly and
col l aterals which provide information about the child' s safety

and the famly's conpliance with the service plan.

"Multidisciplinary teans" neans any organized group of

i ndi vidual s representing, but not limted to, nedical, nenta
health, social work, education, l|egal and |aw enforcenent,
which will assist |ocal departnents in the protection and

prevention of child abuse and neglect pursuant to 863.1-248.6
K F of the Code of Virginia. Citizen representatives may al so

be i ncl uded.

"Notification”™ neans inform ng designated and appropriate
individuals of the |[|ocal departnment's actions and the

i ndi vidual's rights.

"Preponderance of evidence" neans the evidence as a whole
shows that the facts are nore probable and credible than not.
It is evidence which is of greater weight or nore convincing

t han the evidence offered in opposition.

"Purge" neans to delete or destroy any reference data and
materials specific to subject identification contained in
records maintained by the departnment and the |ocal departnent
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pursuant to 88 63.1-248.5:1 and 63.1-248.5:1.01 of the Code of
Virginia.

"Reasonabl e diligence" neans the exercise of justifiable and

appropriate persistent effort.

"Report" neans either a conplaint as defined in this section
or an official document on which information is given
concerni ng abuse and neglect and which is required to be made
by persons designated herein and by | ocal departnments in those
situations in which ipavestigatieon—oef a conplaint from the
general public reveals suspected child abuse and/or neglect
pursuant to subdivision 5 of the definition of abused or
negl ected child in 863.1-248.2 of the Code of Virginia.

"Safety plan" means an imedi ate course of action designed

to protect a child from abuse or negl ect.

"Service plan" neans a plan of action to address the service
needs of a child and/or his famly in order to protect a child
and his siblings, to prevent future abuse and neglect, and to
preserve the famly life of the parents and children whenever

possi bl e.

"Term nal condition”™ means a condition caused by injury,
di sease or illness from which to a reasonable degree of
medi cal probability a patient cannot recover and (i) the
patient's death is inmmnent or (ii) the patient is chronically

and irreversibly comatose.

"Unfounded” neans that a review of the facts does not show
by a preponderance of the evidence that child abuse or negl ect
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occurr ed.

“Valid report or conplaint” neans the |ocal departnent of

social services has evaluated the informati on and all egati ons

of the report or conplaint and determined that the | ocal

departnent shall conduct an investigation or fam |y assessnment

because the following el enents are present:

1. the alleged victim child or children are under the

age of eighteen at the tinme of the conplaint or

report;
2. the alleged abuser is the alleged child s parent or

ot her caretaker;

3. the local departnent receiving the conplaint or

report is a |local departnent of jurisdiction; and

4. the circunstances described allege suspected child

abuse or negl ect.

"Wthholding of nmedically indicated treatnment" neans the
failure to respond to the infant's life-threatening condition
by providing treatnent (including appropriate nutrition
hydrati on, and nedication) which in the treating physician's
or physicians' reasonabl e nmedical judgment will nost |ikely be

effective in aneliorating or correcting all such conditions.

22 VAC 40-705-20. General policy regarding conplaints or
reports of child abuse and negl ect.

It is the policy of the Commopnwealth of Virginia to require
conplaints and/or reports of child abuse and neglect for the
foll owi ng purposes:

1. ldentifying abused and negl ected chil dren;
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2. Assuring protective services to such identified children;

3. Preventing further abuse and negl ect;

4. Preserving the famly |life of the parents and children,
where possible, by enhancing parental capacity for adequate

care.

22 VAC 40-705-30. Types of abuse and negl ect.

A. Physical abuse occurs when a caretaker creates or
inflicts, threatens to create or inflict, or allows to be
created or inflicted upon a child a physical injury by other
t han accidental neans or creates a substantial risk of death,
di sfigurenent, or inpairnment of bodily functions.

B. Physical neglect occurs when there is the failure to
provi de food, clothing, shelter, or supervision for a child to
the extent that the child' s health or safety is endangered.
This also includes abandonnment and situations where the
parent's or caretaker's own incapacitating behavior or absence
prevents or severely limts the performng of child caring
tasks pursuant to 863.1-248.2 of the Code of Virginia. In
situations where the neglect is the result of famly poverty
and there are no outside resources available to the famly,
the parent or caretaker shall not be determned to have
neglected the child; however, the [|ocal departnent may

provi de appropriate services to the famly.

1. Physical neglect may include nmultiple occurrences or a

one-tine critical or severe event that results in a threat to
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health or safety.

2. Physical neglect may include failure to thrive.

a. Failure to thrive occurs as a syndrome of infancy and
early childhood which is characterized by growth failure,
signs of severe malnutrition, and variable degrees of
devel opnental retardation

b. Failure to thrive can only be diagnosed by a physician
and i s caused by nonorganic factors.

C. Medical neglect occurs when there is the failure by the
caretaker to obtain or follow through with a conplete reginen
of medical, nental or dental care for a condition which if
untreated could result in illness or developnental delays
pursuant to 8§ 63.1-248.2 of the Code of Virginia. Medi ca
neglect also includes wthholding of nmedically indicated
treat ment.

1. A child who, in good faith, is under treatnent solely by
spiritual neans through prayer in accordance with the tenets
and practices of a recognized church or religious denon nation
pursuant to 863.1-248.2 of the Code of Virginia shall not for
t hat reason al one be considered a neglected child.

2. For the purposes of this regulation, "wthholding of
medically indicated treatnment” does not include the failure to
provi de t reat nent (ot her t han appropri ate nutrition,
hydration, or medication) to an infant when in the treating

physi ci an's or physicians' reasonabl e nmedical judgnent:

a. The infant is chronically and irreversibly comatose;
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b. The infant has a termnal condition and the provision of

such treat nent woul d:

(1) Merely prolong dying;

(2) Not be effective in aneliorating or correcting all of
the infant's life-threatening conditions; or

(3) Oherwise be futile in terms of the survival of the

i nf ant ; or

c. The infant has a termnal condition and the provision of
such treatment would be virtually futile in terms of the
survival of the infant and the treatnent itself wunder such

ci rcumst ances woul d be i nhumane.

D. Mental abuse or neglect occurs when a caretaker creates
or inflicts, threatens to create or inflict, or allows to be
created or inflicted upon a child a nental injury by other
than accidental nmeans or <creates a substantial risk of

i npai rment of nmental functions.

Ment al abuse or neglect may include failure to thrive.

1. Failure to thrive occurs as a syndrone of infancy and
early childhood which is characterized by growh failure,
signs of severe malnutrition, and variable degrees of

devel opnental retardation.

2. Failure to thrive can only be diagnosed by a physician

and is caused by nonorganic factors.
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E. Sexual abuse occurs when there is any act of sexual
exploitation or any sexual act upon a child in violation of
the law which is commtted or allowed to be commtted by the
child' s parents or other persons responsible for the care of
the child pursuant to 863.1-248.2 of the Code of Virginia.

22 VAC 40-705-40. Conplaints and reports of suspected child

abuse and/ or negl ect.

A. Persons who are mandated to report are those individuals
defined in 863.1-248.3 of the Code of Virginia.

1. Mandated reporters shall report imrediately any suspected
abuse or neglect that they learn of in their professional
capacity.

2. Mandated reporters shall disclose all informtion which
is the basis for the suspicion of child abuse or neglect and
shall make avail able, upon request, to the |ocal departnent
any records and reports which document the basis for the

conpl ai nt and/ or report.

3. A mandated reporter's failure to report within 72 hours
of the first suspicion of child abuse or neglect shall result

in a fine.

B. Persons who may report child abuse and/or neglect include
any individual who suspects that a child is being abused
and/or neglected pursuant to 863.1-248.4 of the Code of
Virginia.
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C. Conplaints and reports of child abuse and/or neglect may
be made anonynously. An anonynous conplaint, standing alone,
shal | not nmeet the preponderance of evidence standard

necessary to support a founded determ nati on.

D. Any person neking a conplaint and/or report of child
abuse and/or neglect shall be immune from any civil or
crimnal liability in connection therewith, unless the court
deci des that such person acted in bad faith or with malicious
intent pursuant to 863.1-248.5 of the Code of Virginia.

E. Wien the identity of the reporter is known to the
departnment or |ocal departnment, these agencies shall nmake

every effort to protect the reporter's identity.

F. If a person suspects that he is the subject of a report
or conplaint of child abuse and/or neglect nade in bad faith
or with malicious intent, that person may petition the court
for access to the record including the identity of the
reporter or conplainant pursuant to 863.1-248.5:1 of the Code
of Virginia.

G. Any person age 14 years or older who makes or causes to
be nmade a knowi ngly false conplaint or report of child abuse
and/ or neglect and is convicted shall be guilty of a Class 4
m sdemeanor for a first offense pursuant to 863.1-248.5:1.01
of the Code of Virginia.

1. A subsequent conviction results in a Class 2 m sdeneanor.

2. Upon receipt of notification of such conviction, the
department will retain a list of convicted reporters.

14



3. The subject of the records may have the records purged

upon presentation of proof of such conviction.

H To make a conplaint or report of child abuse and/or
neglect, a person may telephone the departnment's toll-free
child abuse and neglect hotline or contact a | ocal departnment
of jurisdiction pursuant to 863.1-248.4 of +the Code of

Virginia.

1. The | ocal departnent of jurisdiction that first receives

a conplaint or report of child abuse and/or neglect shall

assunme responsibility to ensure that the—econplaint—or—report
s—+nvestigated— an investigation or fanmly assessnent is

conduct ed.

2. A local departnment may ask another |ocal departnent which
is a local departnent of jurisdiction to assist in conducting

the investigation or famly assessnent. If assistance is

requested, the local departnent shall conply.

3. A local departnent my ask another |ocal departnment
t hrough a cooperative agreenent to assist in conducting the
investigation or famly assessnent.

4. |If a local departnment enployee is suspected of abusing
and/ or neglecting a child, the conplaint or report of child
abuse and/or neglect shall be nmade to the juvenile and
donmestic relations district court of the county or city where
the alleged abuse and/or neglect was d scovered. The judge

may assign the report fer—nvestigation to the court services

unit or to a local departnment that is not the enployer of the
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subj ect of the report pursuant to 8§ 63.1-248.3 and 63. 1-248. 4
of the Code of Virginia.

22 VAC 40-705-50. Actions to be taken upon receipt of a
conpl aint or report.

A. Al conplaints and reports of suspected child abuse
and/or neglect shall be recorded in the child abuse and
negl ect information system witing—on—theintake—docurent. A
record of all reports and conplaints mde to a |ocal

departnment or to the Departnment, regardless of whether the
report or conplaint was found to be a valid conplaint of abuse
and/ or neglect, shall be retained for one year from the date
of the conpl aint.

B.In AH- all valid conplaints or reports of child abuse

and/ or neglect Fhe the local departnent of social services

shall determ ne whether to conduct an investigation, or if

designated as a differential response agency by the Departnment
according to 63.1-248.6:01, a famly assessnent.shall—be

Havestigated. A valid conplaint or report is one in which:

1. The alleged victimchild or children are under the age of
18 at the time of the conplaint and/or report;

2. The alleged abuser is the alleged victim child s parent

or ot her caretaker;

3. The | ocal departnment receiving the conplaint or report is

a | ocal departnent of jurisdiction; and

4. The circunstances described allege suspected child abuse
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and/ or negl ect.

C. The local departnent shall not investigate or conduct a

famly assessnent in conplaints or reports of <child abuse

and/or neglect that fail to neet all of the criteria in

subsection B of this section.

D. The local departnent shall report certain cases of
suspected child abuse or neglect to the |ocal attorney for the
Commonweal th and the local |aw enforcenment agency pursuant to
8§63.1-248.6 E 5 of the Code of Virginia.

E. Pur suant to 863.1-248. 6L, | ocal departnents shal

devel op, where practical, nenoranda of understanding for

responding to reports of child abuse and neglect with |ocal

| aw enforcenment and the local office of the Commpnwealth’s
Attorney.

E.F The |l ocal department shall report to the follow ng when

the death of a child is invol ved:

1. When abuse and/or neglect is suspected in any case
involving the death of a child, the |ocal departnment shall
report the case imediately to the regional nedical exam ner
pursuant to 863.1-248.6 E 9 of the Code of Virginia.

2. \When abuse and/or neglect is suspected in any case
involving the death of a child, the local departnment shall
report the case imediately to the attorney for the
Commonweal th and the local |aw enforcenment agency pursuant to
863.1-248.6 E 5 of the Code of Virginia.
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3. The |ocal departnent shall contact the Departnment
i mredi ately upon receiving a conplaint involving the death of

a child and at the conclusion of the investigation.

E.G Valid Conplaints or reports which—reet—theeriteria—+for

Havesti-gati+on shall be screened for high priority based on the
fol |l ow ng:

1. The i mmedi ate danger to the child;
2. The severity of the type of abuse or neglect alleged,
3. The age of the child,

4. The circunstances surrounding the alleged abuse or

negl ect ;

5. The physical and nental condition of the child; and

6. Reports made by mandated reporters.

G H The local departnment shall initiate an imediate
response. investigat+on When a |ocal departnent of social

services has been designated as a differential response agency

by the Departnent, the response shall be an investigation or

fam |y assessnent.

Any valid report nay be investigated, but in accordance wth
863. 1- 248. 6: 02B, t he foll ow ng shal | be i nvesti gat ed:
(i)sexual abuse, (ii)child fatality, (iii)abuse or neglect
resulting in a serious injury as defined in 818.2-371.1,
(iv)child has been taken into the custody of the | ocal

departnment of social services, or (v)cases involving a
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car et aker at a state-licensed <child day <care center,

religiously exenpt child day center, regulated famly day

hone, private or public school, or hospi t al or any

institution.

1. The purpose of an investigation is to collect the

i nformati on necessary to determ ne or assess the follow ng:

a. | mredi ate safety needs of the child,;

b. Whet her or not abuse or negl ect has occurred;

c. \Who abused or neglected the child;

d. To what extent the child is at risk of future harm
ei ther imediate or |onger term

e. VWhat types of services can neet the needs of this child
or famly; and

f. If services are indicated and the famly appears to be
unable or unwilling to participate in services, what alternate
plans will provide for the child' s safety.

2. The purpose of a famly assessnent is to engage the

famly in a process to collect the information necessary to

detern ne or assess the foll ow ng:

a. lmedi ate safety needs of the child;

b. To what extent the child is at risk of future harm

ei ther inmmediate or |onger term
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c. Wiat types of services can neet the needs of this child

or famly; and

d. If services are indicated and the famly appears to be

unable or unwilling to participate in services, what

alternate plans will provide for the child s safety.

2.3 The local departnent shall use reasonable diligence to
| ocate any child for whom a report or conplaint of suspected
child abuse and/or neglect has been received and is—under
Havestigation determ ned valid or persons who are the subject
of a wvalid report that—+s—under—investigation Iif the
wher eabouts of such persons are wunknown to the |ocal
departnment pursuant to 863.1-248.6 G E—10 of the Code of

Virginia.

3.4 The local departnent shall document its attenpts to

| ocate the child and famly.

4.5 In the event the alleged victimchild or children cannot
be found, the 45-60-day tine frame to conplete the
i nvestigation, pursuant to 863.1-248.6:01(5) E—+ of the Code
of Virginia, is stayed.

22 VAC 40-705-60. Authorities of |ocal departnents.

When conducting——nvestigations respondi ng to valid

conplaints or reports l|ocal departnents have the follow ng

aut horities:

1. To talk to any child suspected of being abused and/or
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negl ected, or child' s siblings, wthout the consent of and
outside the presence of the parent or other caretaker, as set
forth by 863.1-248.10 of the Code of Virginia.

2. To take or arrange for photographs and x-rays of a child
who is the subject of a conplaint wthout the consent of and
outside the presence of the parent or other caretaker, as set
forth in 863.1-248.13 of the Code of Virginia.

3. To take a child into custody on an energency renoval for
up to 72-96 hours under such circunstances as set forth in
863. 1-248.9 of the Code of Virginia.

a. A child protective services (CPS) worker planning to
take a child into 72-96-hour emergency custody shall
first consul t with a supervisor. However, this
requi rement shall not delay action on the CPS worker's
part if a supervisor cannot be contacted and the
situation requires i medi ate action.

b. When circunstances warrant that a child be taken into

energency custody during a famly assessnent, the report

shall be reassigned imediately to an investigation.

b.c Any person who takes a child into custody pursuant to
863.1-248.9 of the Code of Virginia shall be immune from any
civil or crimnal liability in connection therewith, unless it
is proven that such person acted in bad faith or wth

mal i ci ous i ntent.

¢.d The | ocal departnment shall have the authority to have a
conplete nmedical exam nation made of the child including a
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written nmedical report and, when appropriate, photographs and
X-rays pursuant to 863.1-248.13 of the Code of Virginia.

é¢.e Wen a child in 72-96-hour custody is in need of
i mmedi ate nmedical or surgical treatnent, the |ocal director of
social services or his designee(s) nmay consent to such
treat ment when the parent does not provide consent and a court
order is not immedi ately obtainable.

e.f Wen a child is not in the |ocal departnment's custody,
the local departnment cannot consent to nedical or surgical

treatment of the child.

22 VAC 40-705-70. Collection of infornmati on evidence.

A.  VWhen conducting an investigation the |ocal departnent
shall seek first-source information about the allegation of
child abuse and/or neglect. VWhen applicable, the |ocal
departnment shall include in the case record: police reports;
depositi ons; phot ogr aphs; physi cal , medi cal and

psychol ogi cal reports; and any tape recordings of interviews.

B. When conpleting a famly assessnent, the |ocal departnent

shall gather all relevant information in collaboration wth

the famly, to the degree possible, in order to determ ne the

child and fam |y services needs related to current safety or

future risk of harmto the child.

22 VAC 40-705-80. I nvestigation and famly assessnent
cont act s.
A.  During the <course of the investigation, the <child
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protective services (CPS) worker shall nake and record in
writing in the investigative narrative the follow ng contacts
and observations. \Wen any of these contacts or observations
is not made, the CPS worker shall record #A—witing—i+n—the
Fhvestigative —narrative  why t he specific cont act or

observati on was not nmade.

1. The child protective services worker shall conduct a
face-to-face interview with and observation of the alleged
victim child. All interviews with alleged victim children
must be audio tape recorded except when the child protective

services worker determ nes that:

a. The child's safety may be endangered by audi o taping;

b. The age and/or devel opnental capacity of the child nmakes

audi o taping inpractical;

c. Achild refuses to participate in the interview if audio

t api ng occurs; or

d. In the context of a team investigation wth
| aw- enf orcenent personnel, the team or team | eader determ nes

that audio taping is not appropriate.

In the case of an interview conducted with a nonverbal child
where none of the above exceptions apply, it is appropriate to
audio tape record the questions being asked by the child
protective services worker and to describe, either verbally or
in witing, the child s responses. A child protective
services worker shall document in detail in the record and
di scuss with supervisory personnel the basis for a decision
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not to audio tape record an interview with the alleged victim
child.

A child protective services finding my be based on the
witten narrative of the child protective services worker in
cases where an audi o recording is unavail able due to equi pnent

failure or other cause.

2. The child protective services (CPS) worker shall conduct
a face-to-face interview with the alleged abuser and/or

negl ect or.

a. The CPS worker shall inform the alleged abuser and/or
negl ector of his right to tape record any comrunication
pursuant to 863.1-248.6:2 of the Code of Virginia.

b. The |1ocal departnment shall provide the necessary

equi prent in order to tape record the interview and retain a

copy of the tape for the record.

3. The child protective services worker shall conduct a
face-to-face interview with the alleged victimchild' s parents

or guardi ans.

4. The child protective services worker shall observe the

envi ronnent where the alleged victimchild |lives.

5. The child protective services worker shall observe the

site where the alleged incident took place.

6. The <child protective services worker shall conduct
interviews with collaterals who have pertinent infornmation
relevant to the investigation and the safety of the child.
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B. During the course of the famly assessnent, the child

protective services (CPS) worker shall nmke and record the

foll owi ng contacts and observati ons.

1. The child protective services worker shall conduct a

face-to-face interview with and observation of the alleged

victimchild and siblings.

2. The child protective services worker shall conduct a

face-to-face interview with the alleged victimchild' s parents

or guardi ans and/ or any caretaker naned in the report.

3. The child protective services worker shall observe the

famly environnment, contact pertinent collaterals, and review

pertinent records in consultation with the fam|ly.

22 VAC 40-705-90. I nvestigative and famly assessnent

pr ot ocol .

A. In conducting an investigation Fhe the child protective

services (CPS) worker may enter the honme if permtted to enter
by a person who resides in the home after advising the person
who resides in the home that he may refuse to permt entry.
Only in those instances where the CPS worker has probable
cause to believe that the life or health of the child would be
seriously endangered within the tine it would take to obtain a
court order or the assistance of a |aw enforcenment officer,
may a CPS worker enter the hone w thout perm ssion. A child
protective services worker shall docunent in detail in the
record and discuss with supervisory personnel the basis for

the decision to enter the house w thout perm ssion.
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B. In conducting famly assessnents the child protective

services worker (CPS) nay enter the hone if pernmtted to enter

by a person who resides in the hone.

C. B. The child protective services worker may transport a
child with parental consent, when the |ocal departnment has
assunmed custody of that child by virtue of 72-96-hour renoval
authority pursuant to 863.1-248.9 of the Code of Virginia, by
an energency renoval court order pursuant to 816.1-251 of the
Code of Virginia, or by a prelimnary renoval order pursuant
to 816.1-252 of the Code of Virginia.

D. € \When a child protective services worker has reason to

believe that the caretaker in a valid report of child abuse or

negl ect alleged—abuser—andlor—neglector i s abusing substances

and such behavior my be related to the matter being

i nvestigated or assessed, the worker may request that person

to consent to substance abuse screening or may petition the

court to order such screening.

1. Local departnents nust develop guidelines for such

screeni ng.

2. Guidelines may include child protective services worker

adm ni stration of urine screening.

22 VAC 40-705-100. Judicial proceedings.
A. A child protective services worker nmay petition for
renmoval pursuant to 8816.1-251 and 16.1-252 of the Code of

Virginia.
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B. A child protective services worker may petition for a
prelimnary protective order pursuant to 816.1-253 of the Code

of Virginia.

C. Whenever the local department assunmes custody of a child
under subsection A or B of this section, a child protective
services worker shall petition the court for parental child
support.

D. Any person who participates in a judicial proceeding
resulting from making a child protective services report or
conplaint or from taking a child into custody pursuant to
8863.1-248.3, 63.1-248.4, and 63.1-248.9 of the Code of
Virginia shall be inmmune from any civil or crimnal liability
in connection therewith unless it is proven that such person
acted in bad faith or wth malicious intent pursuant to
8§63.1-248.5 of the Code of Virginia.

22 VAC 40-705-110. Assessnents in investigations and famly

assessnents.

A. In both investigations and famly assessnents, the Fhe

child protective services worker shall conduct an initial
assessnment of the child' s circunstances and threat of danger
or harm and where appropriate shall make a safety plan to

provide for the protection of the child.

B. In investigations the Fhe <child protective services

wor ker shall make a dispositional assessnment after collecting
and synthesizing information about the alleged abuse or

negl ect .
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C. In all founded <cases and in conpleted famly

assessnents, the child protective services worker shall make a

risk assessnment to determ ne whether or not the child is in
j eopardy of future abuse and/or neglect and whether or not

intervention is necessary to protect the child.

22 VAC 40-705-120. Conplete the investigation or famly

assessnent .

A. The local department shall promptly notify the alleged
abuser and/or neglector and the alleged victims parents or
guardi ans of any extension of the deadline for the conpletion
of the investigation or famly assessnment pursuant to
863. 1-248.6:01(5) E—+ of the Code of Virginia. The child
protective services worker shall docunent the notifications

and the reason for the need for additional tinme in the case

record.

B. When conpleting an investigation, Prioer prior to

rendering a founded disposition concerning a conplaint of
child abuse and/or neglect, the |ocal departnment shall provide
the all eged abuser and/or neglector with witten notice of the
options available to him pursuant to subdivisions C 1 and C 2
of this section. VWhenever a crimnal charge is also filed
agai nst the alleged abuser for the same conduct involving the
sanme victim child as investigated by the |ocal departnent, a

predi spositional conference is not an option.

C. O herwi se, an alleged abuser and/or neglector involved in

an investigation may elect to proceed under either subdivision

1 or 2 of this subsection. If the alleged abuser and/or
negl ect or does not advise the |ocal departnent of his decision
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within 10 days of receipt of the—witten notice, he will be
deened to have elected to proceed under subdivision 2 of this
subsecti on.

1. Predispositional consultation. The purpose of the
predi spositional consultation shall be to allow a person
suspected of commtting <child abuse and/or neglect the
opportunity to nmeet with the |ocal departnment conducting the
i nvestigation and discuss the | ocal departnment's investigation
findings prior to the disposition.

a. In order to participate in a predispositional
consultation, the alleged abuser and/or negl ector nust agree
to waive the 45-60-day time frame to conduct t he
I nvestigation, not to exceed an additional 30 working days.
Further, the alleged abuser and/or neglector nust agree to
wai ve his right to a local conference pursuant to
8§63.1-248.6: 1 of the Code of Virginia.

b. The alleged abuser and/or neglector shall be afforded
the opportunity to informally present testinony, wtnesses or

docunmentation to representatives of the |ocal departnent.

c. The local departnment shall —consider any evidence
presented by the alleged abuser and/or neglector prior to
rendering a disposition.

d. Should the |ocal departnent render a founded disposition
fol |l ow ng a pr edi sposi ti onal consul tati on, t he | ocal
departnment shall notify the abuser and/or neglector, in
writing, of t hat person's right to appeal the | ocal
departnment's finding to the Comm ssioner of the Virginia
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Departnent of Social Services pursuant to 22 VAC 40-705-140
and 863.1-248.6:1 A of the Code of Virginia.

2. Local conference.

a.lf the alleged abuser and/or neglector elects not to
participate in a predispositional consultation or does not
advise the |ocal departnment of his decision within 10 days
of receiving witten notification of the |ocal departnent's
findi ngs pursuant to subsection B of this section, he wll
be deemed to have elected to proceed under this subdivision
2. If the alleged abuser and/or neglector is found to have
commtted abuse or neglect, that alleged abuser and/or
negl ector may, wthin 30 days of being notified of that
determ nation, submt a witten request for an anendnent of
the determ nation and the |ocal departnent's related records
pursuant to 8 63.1-248.6:1 A of the Code of Virginia. The
| ocal departnent shall conduct an informal conference in an
effort to examne the |ocal departnment's disposition and
reasons for it and consider additional information about the
I nvestigation and disposition presented by the alleged

abuser and/or negl ector.

b. The |ocal conference shall be conducted in accordance
with 22 VAC 40-705-190.

D. At the conpletion of the famly assessnent the subject

of the report shall be notified orally and in witing of the

results of the assessnent.

E. The subject of the report shall be notified immediately

if during the course of conpleting the famly assessnent it is
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reassessed and determined to neet the requirenents, as
specified in 863.1-248.6:02B of the Code of Virginia, to be

i nvesti gat ed.

22 VAC 40-705-130. Report investigation or famly assessnent
concl usi ons H-nadi-hrgs—

A. Pursuant to 863.1-248.5:1 of the Code of Virginia, the
| ocal departnent shall report all unfounded case dispositions
to the Child Abuse and Neglect Information System (GANLS) when

di sposition is made.

1. The Department shall retain unfounded conplaints and/or

reports in GANLS the child abuse and neglect informtion

system to provide |ocal departnments with information regarding

prior investigations.
2. This record shall be kept separate from the Central
Regi stry and accessible only to the Departnment and to |oca

depart nents.

3. The record of the unfounded case or fanmly assessnent

shall be purged one year after the date of the conplaint or
report if there are no subsequent founded or unfounded
conplaints and/or reports regarding the individual against
whom allegations of abuse and/or neglect were mde or

regarding the same child in that one year.

4. 1f the individual against whom allegations of abuse
and/ or neglect were made or if the same child is involved in
subsequent conpl aints and/ or reports, the information from all
conplaints and/or reports shall be maintained until the |ast
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purge date has been reached.

5. The individual against whom allegations of abuse and/or
neglect were nmade may request in witing that the | ocal
departnment retain the record for an additional period of up to

two years.

6. The individual against whom allegations of abuse and/or
negl ect were made may request in witing that both the |oca
departnment and the department shall inmediately purge the
record after a court rules that the report was nmde in bad
faith or with malicious intent pursuant to 863.1-248.5:1 of
t he Code of Virginia.

B. The local departnment shall report all founded case
di spositions to the Child Abuse and Neglect Information System

for i ncl usi on in t he Central Regi stry pur suant to
§63. 1-248.6:01(5) E # of the Code of Virginia and 22 VAC
40- 700- 30. Identifying information about the abuser and/or

negl ector and the victim child or children reported include
denographic information, type of abuse or neglect, and date of
the conpl aint. The identifying information shall be retained
based on the determned l|evel of severity of the abuse or
negl ect pursuant to the regulation dealing with retention in
the Central Registry, 22 VAC 40-700- 30.

22 VAC 40-705-140. Notification of findings.
A. Upon conpletion of the investigation the local <child

protective services worker shall make notifications as

provided in this section.
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B. Individual against whom allegations of abuse and/or

negl ect were made.

1. When the disposition is unfounded, the child protective
services worker shall inform the individual against whom

al | egati ons of abuse and/or neglect were made of this finding.

This notification shall be in witing with a copy to be
mai ntained in the case record. The individual against whom
al l egations of abuse and/or neglect were made shall be

informed that he may have access to the case record and that
the case record shall be retained by the |ocal departnent for
one year unless requested in witing by such individual that
the |l ocal department retain the record for up to an additiona

two years.

a. If the individual against whom allegations of abuse
and/ or neglect were made or the subject child is involved in

subsequent conplaints, the information from all conplaints

shall be retained until the last purge date has been
reached.
b. The local worker shall notify the individual against

whom al | egations of abuse and/or neglect were made of the
procedures set forth in 863.1-248.5:1 of the Code of Virginia.

c. When an unfounded investigation involves a child death,
the <child protective services worker shall inform the
i ndi vi dual against whom allegations of abuse and/or neglect
were made that the case record will be retained for the |onger
of 12 nonths or until the State Child Fatality Revi ew Team has
conpleted its review of the case pursuant to 832.1-283.1 D of
t he Code of Virginia.
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2. Pursuant to 22 VAC 40-705-120 and 22 VAC 40-705-190, when
a predispositional consultation results wth the | ocal
departnment rendering a founded disposition of abuse and/or
neglect, the child protective services worker shall notify the
abuser and/or neglector by letter, with a copy included in the

case record. The letter shall include:

a. A clear statement that they are the abuser and/or

negl ect or;

b. The type of abuse and/or negl ect;

c. The disposition, level and retention tinme;

d. The nane of the victimchild or children; and

e. A statenment informng the abuser of the right to appeal
to the comm ssioner of the departnent and to have access to

t he case record.

3. Pursuant to 22 VAC 40-705-120 and 22 VAC 40-705-190, if a
predi spositional consultation did not occur and the | ocal
departnment renders a founded disposition of abuse and/or
neglect, the child protective services worker shall notify the
abuser and/or neglector by letter, with a copy included in the

case record. The | etter shall include:

a. A clear statenment that they are the abuser and/or

negl ect or;

b. The type of abuse and/or negl ect;
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c. The disposition, level and retention tine;

d. The nanme of the victimchild or children; and

e. A statenent inform ng the abuser and/or neglector of his
right to request the |ocal departnment for a |ocal conference
and to have access to the case record.

4. \When the abuser and/or neglector in a founded conpl aint
is a foster parent of the victimchild, the |ocal departnent
shall place a copy of this notification letter in the child's

foster care record and in the foster honme provider record.

5. No disposition of founded or unfounded shall be made in

a famly assessnent. At the conpletion of the famly

assessnent the subject of the report shall be notified orally

and in witing of the results of the assessnent.

C. Subject child's parents or guardi an.

1. VWhen the disposition is unfounded, the child protective
services worker shall inform the parents or guardian of the
subject child in witing, when they are not the individuals
agai nst whom allegations of child abuse and/or neglect were
made, that the conplaint involving their child was determ ned

to be unfounded and the length of tinme the child s nanme and

informati on about the case w il be nmaintained. The child
protective services worker shall file a copy in the case
record.

2. \Wen the disposition is founded, the child protective
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services worker shall inform the parents or guardian of the
child in witing, when they are not the abuser and/or
neglector, that the <conplaint involving their <child was
determned to be founded and the length of tinme the child's
name and information about the case will be retained in the
Central Registry. The child protective services worker shal
file a copy in the case record.

3. When the founded case of abuse or neglect does not nane

the parents or guardians of the child as the abuser or

negl ector, and the abuse or neglect occurred in a licensed or

unlicensed child care center, a regulated famly day hone, a

private or public school, a child-caring insititution or a

residential facility for juveniles, the child s nane shall not

be entered in the central registry w thout consultation and

pernmi ssion of the parents or guardians, pursuant to 863.1-

248.8. |f such child' s nanme currently appears in the centra

registry without perm ssion of the parents or guardians, such

parents or guardians may have the child s nane renopved by

witten request to the Departnent.

D. Conpl ai nant .

1. VWhen an unfounded disposition is nade, the child
protective services worker shall notify the conplai nant, when
known, in witing that the conplaint was investigated and
determ ned to be unfounded. The worker shall file a copy in

t he case record.

2. \When a founded disposition is nmade, the child protective
services worker shall notify the conplainant, when known, in
witing that the conplaint was investigated and necessary
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action was taken. The | ocal worker shall file a copy in the

case record.

3. When a famly assessnment is conpleted, the child

protective services worker shall notify the conplai nant, when

known, that the conplaint was assessed and necessary action

t aken.

E. Famly Advocacy Program When a founded disposition is
made, the child protective services worker shall notify the
Fam |y Advocacy Program representative in witing as set forth
in 22 VAC 40-720- 20.

22 VAC 40-705-150. Services.

A. VWhen abuse or neglect—is found At the conpletion of a

fam |y assessment or investigation, the |ocal departnment shal

consult with the famly to provide or arrange for necessary

protective and rehabilitative services to be provided to the
child and his famly pursuant to 863.1-248.6:01(3) E-3 or
63. 1- 248. 6: 02(4) of the Code of Virginia.

B. Protective services also includes preventive services to
children about whom no formal conplaint of abuse or neglect
has been made, but for whom potential harm or threat of harm
exi st s, to be consi st ent wi th 8§816. 1- 251, 16. 1- 252,
16.1-279.1, 63.1-248.6K FE, and 63.1-248.7 of the Code of

Vi rginia.

C. Local departnments shall support the establishment and
functioning of nultidisciplinary teanms pursuant to 863. 1-248.6
K E of the Code of Virginia.
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D. The local departnent nust use reasonable diligence to
| ocate any child for whom a founded disposition of abuse or
negl ect has been nade and a child protective services case has
been opened pursuant to 8§ 63.1-248.6 i) E310—11 andlfer—12
of the Code of Virginia. The |ocal department shall docunment

its attenpts to locate the child and famly.

E. When an abused or neglected child and persons who are the
subject of an open child abuse services case have relocated
out of the jurisdiction of the local departnent, the | ocal
departnment shall notify the child protective services agency
in the jurisdiction to which such persons have relocated,
whet her inside or outside of the Commonwealth of Virginia, and
forward to such agency relevant portions of the case records
pursuant to 863.1-248.6 H E1* of the Code of Virginia.

F. The receiving |ocal departnent shall arrange necessary
protective and rehabilitative services pursuant to 863.1-248.6
H of the Code of Virginia.

22 VAC 40-705-160. Rel easing information

A. In the following instances of mandatory disclosure the
| ocal departnment shall release child protective services
i nformation. The |local departnment may do so wthout any
witten rel ease.

1. Report to attorney for the Commonwealth and |[|aw
enforcement pursuant to 863.1-248.6 E 5 of the Code of

Virginia.

38



2. Report to the medical examner's office pursuant to
§832.1-283.1 C and 63.1-248.6 F E9 of the Code of Virginia.

3. If a court mandates disclosure of information from a
child abuse and negl ect case record, the |ocal departnent nust
conply with the request. The |local departnment may chal |l enge a
court action for the disclosure of the case record or any
contents thereof. Upon exhausting |egal recourse, the |ocal

departnment shall conply with the court order.

4. \When a famly assessnent or investigation dispesitioen is
conpleted wmmde, the child protective services worker shall

notify the conplainant/reporter that either a conplaint/report

is unfounded or that necessary action is being taken.

5. Any individual, including an individual against whom
all egations of child abuse and/or neglect were nade, may
exercise his Privacy Protection Act (82.1-377 et seq. of the
Code of Virginia) rights to access personal information
related to hinmself which is contained in the case record
including, with the individual's notarized consent, a search
of the Central Registry pursuant to 82.1-342 of the Code of
Virginia.

6. When the material requested includes personal information
about other individuals, the |local department shall be
afforded a reasonable tinme in which to redact those parts of

the record relating to other individuals.

7. Pursuant to the Child Abuse Prevention and Treatnent Act,
as anended (42 USC 85101 et seq.), and federal regul ations (45
CFR Part 1340), t he | ocal depart ment shal | provi de
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case-specific information about <child abuse and neglect
reports and investigations to citizen review panels when

request ed.

8. Pursuant to the Child Abuse Prevention and Treatnent Act,
as anmended (42 USC 85101 et seq.), the departnent shall
devel op guidelines to allow for public disclosure in instances
of child fatality or near fatality.

9. An individual's right to access information under the
Privacy Protection Act is stayed during crimnal prosecution
pursuant to 82.1-384 7 of the Code of Virginia.

10. The local departnent shall disclose and release to the
United States Arned Forces Famly Advocacy Program child
protective services information as required pursuant to 22 VAC
40- 720- 20.

11. Child protective services shall, on request by the
Division of Child Support Enforcenent, supply information
pursuant to 863.1-274.6 of the Code of Virginia.

12. The |local departnment shall release child protective
services information to a court appointed special advocate
pursuant to 89-173.12 of the Code of Virginia.

13. The |local departnment shall release child protective
services information to a court-appointed guardian ad |item
pursuant to 816.1-266 E of the Code of Virginia.

B. The | ocal departnment may use discretion in disclosing or

rel easing child protective services case record information,
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investigative and on-going services to parties having a
legitimate interest when the |ocal department deens disclosure
to be in the best interest of the child. The |ocal departnment
may disclose such information wthout a court order and
without a witten release pursuant to 863.1-209 A of the Code

of Virginia.

C. The local departnment shall not release the identity of
persons reporting incidents of child abuse or neglect, unless
court ordered, in accordance with 863.1-248.6:1 of the Code of
Virginia, 42 USC 85101 et seq., and federal regulations (45
CFR Part 1340).

D. Prior to disclosing information to any individuals or
organi zations, and to be consistent with 8§ 63.1-209 of the
Code of Virginia, pursuant to 863.1-248 of the Code of

Virginia, the |ocal departnment nust be satisfied that:

1. The information will be used only for the purpose for

which it is mude avail abl e;

2. Such purpose shall be related to the goal of child
protective or rehabilitative services; and

3. The confidential character of the information wll be

preserved to the greatest extent possible.

22 VAC 40-705-170. Access to Central Registry.

A. The departnment will conplete a search of the Central
Regi stry upon request by a |ocal departnent, upon receipt of a

notarized signature of the individual whose nanme is being
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searched authorizing release of such information or a court

order specifying a search of the Central Registry.

B. When the nanme being searched is found in the Central
Regi stry, the departnment shall contact the |ocal departnent

responsi ble for the investigation to verify the information.

22 VAC 40-705-180. Training.

A. The departnent shall inmplement a uniform training plan
for child protective services workers. The plan shal
establish m ni num standards for all child protective services

wor kers in the Commonweal th of Virginia.

B. Wbrkers shall conplete skills and policy training
specific to child abuse and neglect investigations within the

first year of their enploynent.

C. In order to conply with §63.1-248.1-248.2:1, all | ocal

depart nents nust ensure t hat staff i nvol ved in t he

differential response system attend the training provided by

the Departnment. An agency shall becone designated as a CPS

differential response agency by the Departnent after staff

have received the training.

22 VAC 40-705-190. Appeals

A. Appeal is the process by which the abuser and/or
negl ector my request anendnment of the record when the
investigation into the conplaint has resulted in a founded

di sposition of child abuse and/ or negl ect.
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B. If the alleged abuser and/or neglector elects not to
participate in a predispositional consultation or does not
advi se the local departnment of his decision within 10 days of
receiving witten notification of the |local departnent's
findings pursuant to 22 VAC 40-705-120 B, he will be deened to
have el ected to proceed under 22 VAC 40-705-120 C 2.

If the alleged abuser and/or neglector is found to have
conmtted abuse or neglect, that alleged abuser and/or
neglector my, wthin 30 days of being notified of that
determ nation, submt a witten request for an anendnent of
the determnation and the |ocal departnent's related records,
pursuant to 863.1-248.6:1 A of the Code of Virginia. The
| ocal departnent shall conduct an informal conference in an
effort to examne the local departnment's disposition and
reasons for it and consider additional information about the
i nvestigation and disposition presented by the alleged abuser
and/ or neglector. The |local departnment shall notify the Child
Abuse and Negl ect Information System (CANIS) that an appeal is
pendi ng.

C. \Whenever an appeal is requested and a crimnal charge is
also filed against the appellant for the sanme conduct
involving the same victim child as investigated by the | ocal
departnment, the appeal process shall be stayed wuntil the
crimnal prosecution in circuit court is conpleted pursuant to
8§63.1-248.6:1 C of the Code of Virginia. During such stay,
the appellant's right of access to the records of the | ocal
departnment regarding the matter being appealed shall also be
st ayed. Once the crimnal prosecution in circuit court has
been conpl et ed, the | ocal depart nment shal | advise the
appellant in witing of his right to resume his appeal wthin
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the tinme frames provided by law and regul ation pursuant to
863.1-248.6:1 C of the Code of Virginia.

D. The local departnment shall conduct an informal, |ocal
conference and render a decision on the appellant's request to
anmend the record within 45 days of receiving the request. | f
the | ocal departnment either refuses the appellant's request
for amendnment of the record as a result of the |ocal
conference, or if the local departnment fails to act within 45
days of receiving such request, the appellant my, within 30
days thereafter and in witing, request the conm ssioner for
an adm nistrative hearing pursuant to 863.1-248.6:1 A of the
Code of Virginia.

E. The appellant may request, in witing, an extension of
the 45-day requirement for a specified period of tinme, not to
exceed an additional 60 days. VWhen there is an extension
period, the 30-day time frame to request an admnistrative
hearing from the Comm ssioner of the Departnent of Soci al
Services shall begin on the termnation of the extension
period pursuant to 863.1-248.6:1 A of the Code of Virginia.

F. Upon written request, the local departnment shall provide
t he appel | ant al | i nformation used in maki ng its
det erm nati on. Di scl osure of the reporter's nane or
i nformation which may endanger the well-being of a child shall
not be released. The identity of collateral w tnesses or any
ot her person shall not be released if disclosure my endanger
their |ife or safety. I nformation prohibited from being
di sclosed by state or federal law or regulation shall not be
rel eased. In case of any information w thheld, the appell ant
shall be advised of the general nature of the information and
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the reasons, of privacy or otherwise, that it 1is being
wi t hhel d, pursuant to 863.1-248.6:1 A of the Code of Virginia.

G. The director of the |ocal departnment, or a designee of
the director, shall preside over the |local conference. Wth
the exception of the director of the |local departnment, no
person whose regular duties include substantial involvenment
with child abuse and neglect cases shall preside over the
| ocal conference pursuant to 863.1-248.6:1 A of the Code of
Virginia.

1. The appellant may be represented by counsel pursuant to
863.1-248.6:1 A of the Code of Virginia.

2. The appellant shall be entitled to present the testinony
of w tnesses, docunents, factual data, arguments or other
subm ssions of proof pursuant to 863.1-248.6:1 A of the Code
of Virginia.

3. The director of the local departnent, or a designee of
the director, shall notify the appellant, in witing, of the
results of the local conference within 45 days of receipt of
the witten request from the appellant unless the tinme franme
has been extended as described in subsection E of this
section. The director of the local departnment, or the
desi gnee of the director, shall have the authority to sustain,
amend, or reverse t he | ocal departnment's findi ngs.
Notification of the results of the local conference shall be
mai |l ed, certified with return receipt, to the appellant. The
| ocal departnment shall notify the Child Abuse and Negl ect
I nformation System (CANIS) of the results of the |ocal

conf erence.
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H If the appellant is unsatisfied with the results of the
| ocal conference, the appellant nmay, wthin 30 days of
receiving notice of the results of the |ocal conference,
subm t a witten request to the commissioner for an
adm ni strative hearing pursuant to 863.1-248.6:1 B of the Code
of Virginia.

1. The conm ssioner shall designate a nember of his staff to
conduct the proceeding pursuant to 863.1-248.6:1 B of the Code

of Virginia.

2. A hearing officer shall schedule a hearing date within 45
days of the receipt of the appeal request unless there are
del ays due to subpoena requests, depositions or scheduling
pr obl ens.

3. After a party's witten notion and showi ng good cause
the hearing officer may issue subpoenas for the production of
docunments or to conpel the attendance of wtnesses at the
hearing. The victimchild and that child's siblings shall not
be subpoenaed, deposed or required to testify, pursuant to
863.1-248.6:1 B of the Code of Virginia.

4. Upon petition, the juvenile and donestic relations
district court shall have the power to enforce any subpoena
that is not conplied with or to review any refusal to issue a
subpoena. Such decisions may not be further appeal ed except
as part of a final decision that is subject to judicial review
pursuant to 863.1-248.6:1 B of the Code of Virginia.

5. Upon providing reasonable notice to the other party and
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the hearing officer, a party may, at his own expense, depose a
nonparty and submt that deposition at, or prior to, the
hearing. The victimchild and the child' s siblings shall not
be deposed. The hearing officer is authorized to determ ne
the nunber of depositions that will be allowed pursuant to
8§63.1-248.6:1 B of the Code of Virginia.

6. The | ocal departnent shall provide the hearing officer a
copy of the investigation record prior to the adm nistrative
hearing. By making a witten request to the |ocal departnment,
the appellant nay obtain a copy of the investigation record.
The appellant shall be infornmed of the procedure by which
information will be nmade avail able or withheld from him

In any case of information w thheld, the appellant shall be
advised of the general nature of the information and the
reasons that it is being withheld pursuant to 863.1-248.6:1 B
of the Code of Virginia.

7. The appellant and the |ocal departnent may be represented

by counsel at the adm nistrative hearing.

8. The hearing officer shall adm nister an oath or
affirmation to all parties and witnesses planning to testify
at the hearing pursuant to 863.1-248.6:1 B of the Code of
Virginia.

9. The l|ocal departnent shall have the burden to show that
the preponderance of the evidence supports the founded
di sposi tion. The local departnment shall be entitled to
present the testinony of wtnesses, docunents, factual data,
argunents or other subm ssions of proof.
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10. The appellant shall be entitled to present the testinony
of w tnesses, docunents, factual data, arguments or other

subm ssi ons of proof.

11. The hearing officer may allow either party to submt new
or additional evidence at the admnistrative hearing if it is
relevant to the matter being appeal ed.

12. The hearing officer shall not be bound by the strict
rul es of evidence. However, the hearing officer shall only
consi der that evidence, presented by either party, which is

substantially credible or reliable.

13. The hearing officer may allow the record to remain open
for a specified period of time, not to exceed 14 days, to
allow either party to submt additional evidence unavail able

for the adm nistrative hearing.

14. In the event that new or additional evidence is
presented at the adm nistrative hearing, the hearing officer
may remand t he case to t he | ocal depart ment for
reconsideration of the findings. If the |local departnent
fails to act within 14 days or fails to amend the findings to
the satisfaction of the appellant, then the hearing officer
shall render a decision, pursuant to 863.1-248.6:1 B of the
Code of Virginia.

. Wthin 60 days of the close of receiving evidence, the
hearing officer shall render a witten deci sion. The heari ng
officer shall have the authority to sustain, anmend, or reverse
the | ocal departnment's findings. The witten decision of the
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hearing officer shall state the findings of fact, conclusions
based on regulation and policy, and the final disposition.
The decision will be sent to the appellant by certified mail

return receipt requested. Copies of the decision shall be
mailed to the appellant's counsel, the |ocal departnent and
the local departnment's counsel. The hearing officer shall
notify the Child Abuse and Neglect Information System (CAN S)
of the hearing decision. The |l ocal departnment shall notify
all other prior recipients of the record of the findings of

the hearing officer's decision.

J. The hearing officer shall notify the appellant of the
appellant's further right of review in circuit court in the
event that the appellant is not satisfied with the witten
deci sion of the hearing officer. Appeals are governed by Part
2A of the Rules of the Supreme Court of Virginia. The | oca
departnment shall have no further right of review pursuant to §
63.1-248.6:1 B of the Code of Virginia.

K. In the event that the hearing officer's decision is
appealed to circuit court, the departnment shall prepare a
transcript for that proceeding. That transcript or narrative
of the evidence shall be provided to the circuit court along
with the conplete hearing record. If a court reporter was
hired by the appellant, the court reporter shall prepare the

transcript and provide the court with a transcript.

| certify that this regulation is full, true, and correctly
dat ed.

Soni a Rivero, Conmm ssioner
Vi rginia Department of Social Services

Dat e: August 16, 2000




